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Fi del Roberto Vasquez appeals the 96-nonth sentence i nposed
followng his guilty-plea conviction and sentence for illegal
reentry followng deportation in violation of 8 US C. § 1326.
Vasquez contends the district court violated United States v.
Booker, 125 S. C. 738 (2005) when it sentenced him pursuant to a
mandat ory application of the Sentencing GQuidelines. He also clains

the enhancenment of his sentence violated the Sixth Anmendnent

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



because it was based on facts not admtted by himor proven to a
jury.

As Vasquez concedes, he did not object on these grounds in the
district court. Therefore, our review is only for plain error.
See United States v. Val enzuel a- Quevedo, 407 F.3d 728, 732 (5th
Cir.), cert. denied, 2005 W. 1811485 (U.S. 3 Cct. 2005) (No. 05-
5556). Accordingly, Vasquez nust show obvious error that affects
his substantial rights. See United States v. Mares, 402 F. 3d 511
520 (5th Gir.), cert. denied, 2005 W. 816208 (U.S. 3 Oct. 2005)
(No. 04-9517).

Before applying this standard, we nmust address Vasquez’'s pl ea
agreenent, which contained a provision waiving the right to appeal
other than for: “(a) any punishnent inposed in excess of the
statutory maxinmum (b) any upward departure from the guideline
range deened nost applicable by the sentencing court; (c)
arithnetic errors in the guidelines calculations; and (d) a claim
of ineffective assistance of counsel”. Vasquez does not explicitly
raise any of these four bases on appeal, and our precedent
forecloses a claimthat a sentence given pursuant to the nmandatory
guidelines is an upward departure. United States v. MKinney, 406
F.3d 744, 746-47 (5th Cr. 2005).

Nei t her Vasquez nor the governnent addresses the effect of the

appeal - wai ver, which we may exam ne sua sponte. See United States

v. Martinez, 263 F.3d 436, 438 (5th Cr. 2001); United States v.



Rhodes, 253 F.3d 800, 804 (5th Cr. 2001) (disregarding waiver
provi si on where Governnent expressly declined to rely onit). 1In
this instance, we need not do so, because Vasquez’'s appeal fails
under the applicable plain error standard of review.

To establish that a Booker error affects substantial rights,
Vasquez nust show the district court would have reached a
significantly different result under an advi sory Cui del i nes system
Mares, 403 F.3d at 521. Vasquez fails to point to anything in the
record indicating the district court woul d have i nposed a different
sentence had it known the Sentencing Quidelines were advisory.
G ven the lack of any indication in the record that the district
court woul d have reached a di fferent concl usi on, Vasquez has fail ed
to establish plain error. See id. at 520-22.

Counsel are cautioned that future failure to brief the effect
of an appeal -wai ver may result in sanctions.
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